STAFF REPORT

Z.C13-7, AMENDMENTS TO THE UNIFIED DEVELOPMENT ORDINANCE
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EXECUTIVE SUMMARY:

This is a request to update the Unified Development Ordinance to reflect the legislative changes to the Board of
Adjustment statutes.
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NC Gl ] \ : 215 NORTH DAWSON STREET
1y RavreicH, NC 27603

OF MUNICIPALITIES 919-715-4000

Good government. Great hometowns. WWW.NCLM.ORG
MEMORANDUM
To: Managers, Administrators, Clerks, Planners and Attorneys
From: Gregg F. Schwitzgebel III, NCLM Senior Assistant General Counsel
Re: Legislative Changes to Board of Adjustment Statutes

Zoning/Board of Adjustment Changes- HB 276 (SL 2013-126)
Date: September 12, 2013

The 2013 General Assembly enacted legislation, House Bill 276 (Session Law 2013-126),
to modernize the statutes pertaining to zoning boards of adjustment and to clarify some
of the issues that have arisen through the years. These changes will become effective
October 1, 2013, and apply to actions taken on or after that date by the board of
adjustment.

The legislation amends the primary board of adjustment statute (G.S. 160A-388),
including provisions regarding voting, decisions, hearing notices, appeals, and
variances. Among other things, the long-standing body of case law regarding the need
to follow quasi-judicial procedures is now codified in G.S. 160A-388(al), which
provides, “The zoning or unified development ordinance may provide that the board of
adjustment hear and decide special and conditional use permits, requests for variances,
and appeals of decisions of administrative officials charged with enforcement of the
ordinance. As used in this section, the term ‘decision” includes any final and binding
order, requirement, or determination. The board of adjustment shall follow quasi-
judicial procedures when deciding appeals and requests for variances and special and
conditional use permits.”

Some of the more significant changes under the legislation are:

Voting

The long-standing requirement that the grant of a variance requires a four-fifths
supermajority of the board of adjustment remains unchanged. G.S. 160A-388(e)(1).
However, the legislation now amends the statute to provide that only “[a] majority of
the members” shall be required to decide any other quasi-judicial matter or to



determine an appeal made in the nature of certiorari. Accordingly, a supermajority is
not required for the issuance of special and conditional use permits or for appeals
pertaining to the administrative interpretation of the ordinance.

Quasi-Judicial Decisions

Regarding quasi-judicial decisions, the legislation states that “the board shall determine
contested facts and make its decision within a reasonable time.” G.S. 160A-388(e2)(1).
The legislation further specifies that a quasi-judicial decision:

1) shall be based upon competent, material, and substantial evidence in
the record.

2) shall be reduced to writing (signed by the chair or other duly
authorized member of the board), reflecting the board's determination
of contested facts and their application to the applicable standards.

3) is effective upon filing the written decision with the clerk to the board
(or such other office or official as specified in the ordinance). Note that
the legislation further specifies that the board’s decision “shall be
delivered by personal delivery, electronic mail, or by first-class mail to
the applicant, property owner, and to any person who has submitted a
written request for a copy, prior to the date the decision becomes
effective. The person required to provide notice shall certify that
proper notice has been made.” G.S. 160A-388(e2)(1).

Hearing Notices

The legislation establishes a uniform requirement for notice of hearings for quasi-
judicial matters. G.S. 160A-388(a2). The timing requirements for mailed and posted
notice--at least 10 but not more than 25 days prior to the date of the hearing--are
consistent with the requirements for rezonings in G.S. 160A-384(a). Notice of the
hearing must be mailed to:

1) the person or entity whose appeal, application, or request is the subject
of the hearing;

2) the owner of the property that is the subject of the hearing if the owner
did not initiate the hearing;



3) the owners of all parcels of land abutting the parcel of land that is the
subject of the hearing; and

4) any other persons entitled to receive notice as provided by the zoning
or unified development ordinance.

G.S. 160A-388(a2). In determining owners of property entitled to mailed notice, the
municipality may rely on the county tax listing (in the absence of evidence to the
contrary). The legislation clarifies that these same hearing notice provisions are
applicable to other boards that are authorized to issue special and conditional use
permits. G.S. 160A-381(c).

Appeals

The legislation provides that the board of adjustment shall decide appeals from the final
decisions of administrative officials charged with enforcing the zoning or unified
development ordinance. G.S. 160A-388(b1). The legislation also authorizes the board to
hear appeals arising out of other ordinances regulating land use and development.

Notice of Appeal filed with City Clerk; Standing— The legislation incorporates the standing
requirements from 2009 legislation (SL 2009-421) by providing that any person with
standing under G.S. 160A-393(d) or the municipality may appeal a decision to the board
of adjustment. The notice of appeal, stating the grounds for the appeal, is filed with the
city clerk. G.S. 160A-388(b1)(1).

Duties of Administrative Official; Deadlines for Appeal- The administrative official who
made the decision shall give written notice (by personal delivery, electronic mail, or
first-class mail) to the owner of the property that is the subject of the decision and to the
party that sought the decision (if different from the owner): they have 30 days from
receipt of the written notice to file an appeal. G.S. 160A-388(b1)(2) & (3). There are also
provisions regarding the administrative official’s duties regarding transmittal of the
record to the board and the provision of copies of the record to the appellant and
owner. G.S. 160A-388(b1)(5). The legislation further provides that the administrative
official shall be present at the hearing as a witness. G.S. 160A-388(b1)(8).) Anyone else
having standing to appeal has 30 days “from receipt of any source of actual or
constructive notice of the decision within which to file an appeal.” (There is a detailed
provision regarding how constructive notice can be presumed from the posting of a
sign on the property for at least 10 days. Note that this is not the only form of
constructive notice. Unless the ordinance provides otherwise, there is no duty to post a
sign; rather it is the option of the owner or applicant. Verification of the posting must
be provided to the administrative official. G.S. 160A-388(b1)(4)).
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Scope of Hearing; Continuances— While the appellant is not limited at the hearing to
matters stated in the notice of appeal, the legislation specifies that if any party or the
municipality would be unduly prejudiced by the presentation of such matters (i.e.,

those not presented in the notice of appeal), the board shall continue the hearing. G.S.
160A-388(b1)(8).

Disposition; Board has all Powers of Administrative Official- The legislation clarifies that
“[t]he board of adjustment may reverse or affirm, wholly or partly, or may modify the
decision appealed from and shall make any order, requirement, decision, or
determination that ought to be made. The board shall have all the powers of the official
who made the decision.” G.S. 160A-388(b1)(8).

Alternative Dispute Resolution— The legislation further specifies that the parties to an
appeal may agree to mediation or other forms of alternative dispute resolution, and
accordingly that the ordinance may set standards and procedures to facilitate and
manage such voluntary alternative dispute resolution. G.S. 160A-388(b1)(10).

Notice of Appeal from Enforcement Orders Triggers a Stay; Exception to Stay by Affidavit of
Administrative Official; Subsequent Request for Expedited Hearing— Finally, please note that
there is a specific provision, G.S. 160A-388(b1)(6), regarding appeals from an enforcement
order (such as a notice of violation), which sets forth the following (emphasis added):

An appeal of a notice of violation or other enforcement order stays
enforcement of the action appealed from unless the official who made the
decision certifies to the board of adjustment after notice of appeal has been
filed that because of the facts stated in an affidavit, a stay would cause
imminent peril to life or property or because the violation is transitory in
nature, a stay would seriously interfere with enforcement of the
ordinance. In that case, enforcement proceedings shall not be stayed
except by a restraining order, which may be granted by a court. If
enforcement proceedings are not stayed, the appellant may file with the
official a request for an expedited hearing of the appeal, and the board of
adjustment shall meet to hear the appeal within 15 days after such a
request is filed.

Note further that the final sentence of G.S. 160A-388(b1)(6) provides, “Notwithstanding
the foregoing, appeals of decisions granting a permit or otherwise affirming that a
proposed use of property is consistent with the ordinance shall not stay the further
review of an application for permits or permissions to use such property; in these
situations the appellant may request and the board may grant a stay of a final decision



of permit applications or building permits affected by the issue being appealed.” G.S.
160A-388(b1)(6).

Variance Standard Clarified

It was noted above that the supermajority vote of four-fifths required for the granting of
a variance from a zoning ordinance remains in place. Regarding the standard for
granting variances, the previous “practical difficulties” language is deleted, although
the “unnecessary hardship” language remains. G.S. 160A-388(d). The granting of a
variance is now determined upon a requisite showing of each of several enumerated
factors:

1) Unnecessary hardship would result from the strict application of the
ordinance. (The legislation clarifies that “[i]t shall not be necessary to
demonstrate that, in the absence of the variance, no reasonable use can
be made of the property.”)

2) The hardship results from conditions that are peculiar to the property,
such as location, size, or topography. (The legislation clarifies that
“[h]ardships resulting from personal circumstances, as well as
hardships resulting from conditions that are common to the
neighborhood or the general public, may not be the basis for granting a
variance.”)

3) The hardship did not result from actions taken by the applicant or the
property owner. (The legislation clarifies that “[t]he act of purchasing
property with knowledge that circumstances exist that may justify the
granting of a variance shall not be regarded as a self-created
hardship.”); and

4) The requested variance is consistent with the spirit, purpose, and
intent of the ordinance, such that public safety is secured, and
substantial justice is achieved.

G.S. 160A-388(d). The legislation also provides that appropriate conditions (reasonably
related to the variance) may be imposed on the variance so as to mitigate its impact.

The prohibition on use variances remains in the statute. The legislation clarifies that
other ordinances regulating land use or development can provide for variances.
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Other Provisions

Other features of the legislation include:

Oaths-  Clerks to the board of adjustment are now authorized to
administer oaths to witnesses, in addition to the chair or a member
serving as chair. G.S. 160A-388(f).

Subpoenas- The manner in which parties may request, and object to, a
subpoena is clarified, as decisions regarding subpoenas are made by the
chair of the board of adjustment, subject to appeal to the full board of
adjustment. The statute provides that “[t]he chair shall issue requested
subpoenas he or she determines to be relevant, reasonable in nature and
scope, and not oppressive. The chair shall rule on any motion to quash or
modify a subpoena.” G.S. 160A-388(g).

Judicial Review of Quasi-Judicial Proceedings-  The legislation creates
uniformity with previous changes made in 2009 to the statute (G.S. 160A-
393) governing appeals to superior court in the nature of certiorari. G.S.
160A-388(e2)(2).

Effective date

The legislation is effective October 1, 2013, and applies to actions taken on or after that
date by the board of adjustment.

Additional Information/Resources

Background on the developments leading to the changes in the law are found in an
excellent Coates Canons NC Local Government Law Blog post (“BOA Changes are
Coming”) by David W. Owens: http://canons.sog.unc.edu/?p=7155. It is our
understanding that the School of Government is in the process of developing a checklist
for changes that will need to be made to zoning ordinances to bring them into
conformance with the new law.




ARTICLE 9. - VARIANCES, APPEALS, INTERPRETATIONS
(QUASI-JUDICIAL HEARINGS)

Section 9.1 - Variances

A. Variance—Purpose. The variance process is intended to provide limited relief from the requirements of this Ordinance in those cases where strict application of a
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4 That the reasons set forth in the application justify the granting of a variance, and that the variance is a minimum one that will make possible the reasonable use of
land-or-structures- When unnecessary hardships would result from carrying out the strict letter of the zoning ordinance, the board of adjustment shall vary any of the
provisions of the ordinance upon a showing of all of the following:

1 Unnecessary hardship would result from the strict application of the ordinance. It shall not be necessary to demonstrate that, in the absence of the variance, no
reasonable use can be made of the property.

2. The hardship results from conditions that are peculiar to the property, such as location, size. or topography. Hardship resulting from personal circumstances, as
well as hardships resulting from conditions that are common to the neighborhood or the general public, may not be the basis for granting a variance.

3. The hardship did not result from actions taken by the applicant or the property owner. The act of purchasing property with knowledge that circumstances exist that

may justify the granting of a variance shall not be regarded as a self-created hardship.
4 The requested variance is consistent with the spirit, purpose. and intent of the ordinance, such that public safety is secured, and substantial justice is achived

Variance Submittal Procedure.

1. Before a variance shall be considered, a completed application on a form provided by the Town of Mint Hill, accompanied by a filing fee set by the Board of
Commissioners, shall be submitted to the or. The 1 shall be accc ied by a map clearly showing the subject property and all
contiguous property on either side and to the rear and all property across any street or public right-of-way from the subject property.

2. Within five (5) working days after having received an application for a variance, the Administrator shall determine whether the application is complete. If the
Administrator determines that the application is not complete, the Administrator shall notify the Applicant of the deficiencies. The Administrator shall take no
further action on the until the ies are If the fails to notify the Applicant within said five (5) working day period, the
application shall be deemed complete.

3. The filing fee shall be placed in the general fund of the Town of Mint Hill and shall be returned to the Applicant only when the application is withdrawn by letter
received by the Administrator prior to the mailing of notices to adjacent property owners. The application shall be processed and a public hearing called and
advertised as set forth in_Section 9.4(A).

4. All submitted applications when deemed complete by the Administrator shall be scheduled for a public hearing with the Board of Adjustment.
D. Variance Public Hearing and Notice Requirements.
1 Notice shall be mailed/posted as set forth in Subsection_9.4(A).
2. The Board of Adjustment shall hold a quasi-judicial public hearing on an application no sooner than fourteen (14) days and no later than thirty (30) working

days after a complete application has been filed with the Administrator. The Board of Adjustment shall decide on the matter presented at the public hearing
within thirty-one (31) days of the close of the public hearing.

3. The granting of a variance requires the concurrent vote of four-fifths (4/5) of the voting members of the Board of Adjustment. Vacant positions on the Board of
Adjustment and Board of Adii it who are from voting on a quasi-judicial -matter shall not be considered “members of the Board of
Adjustment" for calculation of the required—fourfifths{4/5)requisite sup: jority -if there are no qualified alternate members available to take the place of
such members.

4. All decisions of the Board of Adjustment shall be in writing and filed with the Administrator. A written copy thereof shall be sent by first class mail to the
Applicant (and, in the case of map interpretations, to all owners of property that gave rise to the interpretation request) and to any party who had filed a written
request for such copy at the time of the public hearing, within ten (10) working days of the date of decision of the Board of Adjustment.

E. Action by the Board of Adjustment; Findings; Burdens.
1. Board of Review. In cc ing -an 1 for a variance, the Board of Adjustment shall review the application, the approval criteria set forth in
ion 9.1(B) and all y and evidence received at the public hearing.

2. Burdens of Proof. The Applicant shall have the burden of providing clear, competent and material evidence in support of the application. Before a variance
from the provisions of this Ordinance shall be granted, the Applicant shall clearly demonstrate -that the approval criteria set forth in Subsection 9.1(B) are met.

3. Factors for Consideration. The Board of Adjustment, in considering an application for a variance, shall give due consideration to the following:
a. No nonconforming -use of land or structures in the same district, and no permitted use of land or structures in other districts, shall be considered

grounds for the granting of a variance.

b. The request for a variance for a use expressly, or by inference, prohibited in the district involved, shall not be granted.

4. Requisite Findings. Before granting a variance, the Board of Adjustment shall take a separate vote on each of the findings shown in Subsection 9.1(B), and

determine that each has been affirmatively demonstrated. A motion to make an affirmative finding on each of the findings contained in Subsection 9.1(B) shall
be accompanied by one or more reasons, based on evidence heard at the public hearing, supporting such motion.
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any variance, provided that the conditions are reasonably related to the variance
6. Board of Adjustment Options. After conclusion of the public hearing, the Board of Adjustment shall have the following options:

a. Approve the application for a variance as requested; or
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b. Approve the application for a variance with fair and reasonable conditions attached that the Board of Adjustment feels are necessary to satisfy one or
more of the findings contained in Subsection 9.1(B); or

c. Deny the variance application.
F. Permits and Enforcement After Variance Approval. Once the Board of Adjustment approves a variance, the Applicant shall follow the procedures found elsewhere in
this Ordinance for securing the requisite permit to proceed with the development of the property. All orders, isi determinati and interp i made by the

Administrator under those procedures shall be consistent with the variance granted by the Board of Adjustment.

G. Variance Expiration. Unless otherwise authorized by the Board of Adjustment and included in its decision to grant a variance, any order of the Board of Adjustment in
granting a variance shall expire, if a building permit, or certificate of occupancy for such use if a building permit is not required, has not been obtained within twenty-
four (24) months from the date of the Board of Adjustment decision.

H. Variance Rehearing Upon Substantial Change in Facts. An application for a variance rehearing, including payment of a refiling fee set by the Board of
Commissioners, shall be made in the same manner as provided for an original hearing with a period of fifteen (15) days after the date of denial of the original
application. In addition, specific information to enable the Board of Adjustment to determine whether or not there has been a substantial change in facts, evidence or
conditions in the case,shall be presented in writing, or graphically. A rehearing shall be denied by the Board of Adjustment, if, in its judgment, such change in facts,
evidence or conditions has not been proven. In the event that the Board of Adjustment finds that a rehearing is warranted, it shall thereupon proceed in the same
manner as for the original hearing.

I Variance Petition Resubmission. Upon the denial of an original application, or upon the denial of an application for which a rehearing has been conducted, a similar
application may not be filed for a period of one year after the date of denial of the original application. Upon reapplication, the Applicant shall clearly demonstrate, in
addition to the findings contained in Subsection 9.1(B), that:

1. Circumstances affecting the subject property have substantially changed; or
2. The appllcallon is changed in some substantial way; or
3. New i 1 or is ilable that could not with reasonable diligence have been presented at a previous hearing.

(Ord. No. 598, 4-14-2011)

Section 9.2 - Appeals

A. Appeals
The board of adjustment shall hear and. decide appeals decisions of administrative officials charged with enforcement of the zoning or unified development ordinance and may hear
appeals arising out of any other ordi land use or. pursuant to all of the following:

(1) Any person who has standing under G. S 160A -393(d) or the city may appeal a decision to the board of adjustment. An appeal is taken by filing a notice of appeal with the city clerk.

The notice of appeal shall state the grounds for the appeal.

(2) The official who made the decision shall give written notice to the owner of the property that is the subject of the decision and to the party who sought the decision. if different from

the owner. The written notice shall be delivered by personal delivery. electronic mail, or by first-class mail.

(3) The owner or other party shall have 30 days from receipt of the written notice within which to file an appeal. Any other person with standing to appeal shall have 30 days from receipt

from any source of actual or constructive notice of the decision within which to file an appeal.

(4) It shall be conclusively presumed that all persons with standing to appeal have constructive notice of the decision from the date a sign containing the words "Zoning Decision” or

"Subdivision Decision" in letters at least six inches high and identifying the means to contact an official for information about the decision is prominently posted on the property that is the

subject of the decision, provided the sign remains on the property for at least 10 days. Posting of signs is not the only form of constructive notice. Any such posting shall be the

responsibility of the landowner or applicant. Verification of the posting shall be provided to the official who made the decision. Absent an ordinance provision fo the contrary, posting of

signs shall not be required.

(5) The official who made the decision shall transmit to the board all documents and exhibits constituting the record upon which the action appealed from is taken. The official shall also

provide a copy of the record to the appellant and to the owner of the property that is the subject of the appeal if the appellant is not the owner.

(6) An appeal of a notice of violation or other enforcement order stays enforcement of the action appealed from unless the official who made the decision certifies to the board of

adjustment after notice of appeal has been filed that because of the facts stated in an affidavit, a stay would cause imminent peril to life or property or because the violation is transitory

in nature, a stay would seriously interfere with enforcement of the ordinance. n that case, enforcement proceedings shall not be stayed except by a restraining order, which may be

granted by a court. If enforcement proceedings are not stayed. the appellant may file with the official a request for an expedited hearing of the appeal. and the board of adjustment shall

meet to hear the appeal within 15 days after such a request is filed. Notwithstanding the foregoing. appeals of decisions granting a permit or otherwise affirming that a proposed use of

property is consistent with the ordinance shall not stay the further review of an application for permits or permissions to use such property: in these situations the appellant may

request and the board may grant a stay of a final decision of permit applications or building permits affected by the issue being appealed.

(7) Subject to the provisions of subdivision (6) of this subsection, the board of adjustment shall hear and decide the appeal within a reasonable time

(8) The official who made the decls/on shall be present at the hearing as a witness. The appellant shall not be limited at the hearing to matters stated in the notice of appeal. If any party.

or the city would be unduly prejudiced by the p n of matters not pi in the notice of appeal. the board shall continue the hearing. The board of adjustment may reverse
orffirm, wholly or partly. or may modify the decision appealed from and shall make any order, requirement, decision, or determination that ought to be made. The board shall have all the

powers of the official who made the decision.

(9) When hearing an appeal pursuant fo G.S. 160A-400.9(e) or any other appeal in the nature of certiorari, the hearing shall be based on the record below and the scope of review shall

be as provided in G.S. 160A-393(k).

(10) The parties to an appeal that has been made under this subsection may agree to mediation or. other forms of alternat/ve dispute resolution. The ordinance may set standards and
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B. Appeal of Planning Board Decisions. If the Planning Board disapproves a Site Plan of a subdivision, the grounds for such disapproval shall be stated upon the records
of the Planning Board. After such disapproval an appeal from the decision of the Planning Board may be taken to the Board of Commissioners of Mint Hill. If the
Planning Board approves a Preliminary or Final Plat of a subdivision and the Administrator believes such approval is contrary to the provisions of this Ordinance, then
the Administrator shall submit the preliminary or final plat to the Board of Commissioners for reconsideration. An appeal may be taken by the Applicant or Administrator
to the Board of Commissioners within thirty (30) days from the date of the decision. The Board of Commissioners of Mint Hill may approve, disapprove in whole or in
part or otherwise modify the action of the Planning Board. A Final Plat of a subdivision approved by the Board of Commissioners of Mint Hill upon appeal from the
decision of the Planning Board shall be eligible for recording by the Register of Deeds of Mecklenburg County or Union County.

C. Hearing Required on Appeals.

1. Before making a decision on an appeal, the Board of Adjustment or the Board of Commissioners, as the case may be, shall hold a hearing on the appeal.
Such hearing shall be a quasi-judicial hearing in accordance with Section9.4

2. Members shall be recused from voting on an issue in the event of a conflict of interest as set forth in Article8

3. The hearing shall be open to the public and all persons interested in the outcome of the appeal or application shall be given an opportunity to present evidence
and argumems and ask questions of persons who testify. Notwithstanding the foregoing, the hearing board may place reasonable and equitable limitations on
the p of evi and and the cross examination of witnesses so that the matter at issue may be heard and decided without undue delay.

4. The hearing board may continue the hearing until a subsequent meeting and may keep the hearing open to take additional information up to the point a final

decision is made. No further notice of a continued hearing needs to be published unless a period of six (6) weeks or more elapses between hearing dates. A
final decision will be made by the hearing board no later than ninety (90) days after the close of such hearing.
D. Other Ordinance Provisions. There are specific appeals procedures and timeframes applicable to particular permits or processes set forth in other articles and
sectlons of this Ordinance (including, but not limited to: Article6,Section6.6(IV) - Appeal of SWIM Buffers; Article6, Section 6.7.16 - Appeals for Soil Erosion and
1 Control; ion 6.8.2(205) of the Post-Construction Ordinance found in Article6,Section6.8). To the extent a particular permit or process has its

own appeal pi and fti set forth in this Ordi that directly conflict with the procedures or timeframes set forth in this part, then they
shall control over these general procedures. However, where not in direct conflict, these procedures shall supplement and work in tandem with the procedures set
forth in other sections.
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(Ord. No. 598, 4-14-2011)

Section 9.3 - Map Interpretations

A. An application for a map interpretation shall be submitted to the Board of Adjustment by filing a copy of the ication with the inis . The ication shall
contain sufficient information to enable the Board of Adjustment to make the necessary interpretation.

B. The Board of Adjustment shall conduct a quasi-judicial hearing as set fort in Section9.4

C.

Upon a ruling regarding an interpretation of the Official Zoning Map, said map shall be altered to accurately depict the Board of Adjustment's ruling and all uses of
land on the affected property(ies) shall thereafter be in harmony with the rules and regulations of the appropriate zoning district(s) for such properties.
(Ord. No. 598, 4-14-2011)

Section 9.4 - Quasi-Judicial Hearings
Wherever a quasi-judicial hearing is required (for example, in hearing appeals, variance applications, or interpretations) the following procedures shall be followed:

A Notice of Hearing. Except as provided in Subsection_10.6(H) (dealing with stop work orders and appeals from such),
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notice must be deposited in the mail at least 10 days. but not more than 25 days. prior to the date of the hearing. Within that same time period. the city shall also
prominently post a notice of the hearing on the site that is the subject of the hearing or on an adjacent street or highway right-of-way. the-Fown-shall-send-notice-
by first class mail to the Applicant, the affected parties, and in the case of variances, to the owners of properties adjacent to, directly across the street from,
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Each notice shall indicate the nature of the public hearing and the date, time and location at which it is to occur and shall be mailed/posted at least two (2)

g
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weeks priof to the public hearing,

~ = 7 Formatted: Font color: Black, Expanded by
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1. The provisions of this Section apply to all hearings for which a notice is required.

2. All persons who intend to present evidence, rather than arguments only, shall be sworn.

3. All findings and conclusions necessary to the issuance or denial of the requested permit or appeal (crucial findings) shall be based upon reliable

i . C id (evidence issil in a court of law) shall be preferred whenever reasonably available, but in no case may crucial
findings be based solely upon i 1t evi unless 1t evi is not reasonably available, the evidence in question appears to be
particularly reliable and the matter at issue is not seriously disputed.
C.  Record.

1. An audio recording shall be made of all quasi-judicial hearings required under this Ordinance, and such recordings shall be kept until the official minutes
are adopted. Accurate minutes shall also be kept of all such proceedings, but a transcript need not be made.

2. Whenever practicable, all documentary evidence presented at a hearing as well as all other types of physical evidence shall be made a part of the

record of the proceedings and shall be kept by the Town for at least two (2) years.
D. written Decision.

1. All decisions of the Board of Adjustment and of the Board of Commissioners shall be filed with the Town Clerk of Mint Hill, and a written copy thereof
shall be delivered to the Applicant by personal service or registered mail. Copies shall also be mailed by registered mail to all other persons who
request a copy of the hearing or who make a written request for a copy at the time of the public hearing.

In addition to a statement of the reviewing board's ultimate disposition of the case and any other information deemed appropriate, the written decision
shall state the reviewing board's findings and conclusions, as well as supporting reasons or facts, whenever this Ordinance requires the same as a
prerequisite to taking action.

(Ord. No. 598, 4-14-2011)

Section 9.5 - Stay of Proceeding

The filing of any type of hearing application under this Article stays all proceedings unless the Administrator certifies that a stay in his/her opinion will cause imminent
peril to life or property, or, that because the violation charged is transitory in nature a stay would seriously interfere with enforcement of this Ordinance. In that event,
proceedings shall not be stayed except by a restraining order, which may be granted by the Board of Adj t, Board of C issioners, or by a court of record.

(Ord. No. 598, 4-14-2011)
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